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RESORT OF THE VRESIDENT OF THE AFrELLATE TRIBUNAL

HAYING RECEIVED YOUR REFERENCE bearing date the thirity-ficst dasy of
August 1973 the questions numbered one to five appearing in the
schedule therveto and which ere hereinafter set forth were referred

for the opinion of the sppelliate Tribunal duly appointed uader the
provisions of the Constitution and the printed copy of the Provisional
Canon cited a8 "The Marriage of Uiverced Persons {anon 1873~ annexaed
to your Reference was read and considered by the members of the sald
Tribunale

The seld Trivunsl wes convened at Melbourne in the State
of Victoria on the sixth and seventh days of Februarxy 1974 and it
was resolved in accordance with Section 58 of the Constitution to
obtain the opinlons of the House of Bishops and of the Board of
Assessors on certain matters and having received such opinione the
sald Tribunal was reconvenad at Sydney in the State of Hew South Wales
on the firast day of August 1974 and the questions suabered one to
four both inclusive were determined. The question numbered five
remaing wnanswered.

NOW THEHEFORE  pursuant to the provisions of rule XVIIY under
Gection 63 of the Constitution I now forward in triplicate by
certified mail the opinion of the sald Tribunel on the saild questions.

The gquestions and snswers are set forth in two sectionss
is fuestions answered. -

2., ‘mestions wnanswaered.

SECTION 1o CURETIONS ANSWERED

The undermentioned guestions numbered one and two in your
refarence originated in a document in writing signed by
thirty four members of the Fourth General Syned meeting =t
Hogth Sydney in the State of New Sovuth Yales on the
twenty-third day of Hsy 1873 pursuant to the provisions
of Section 31 of the sald Constitution which providess

31, If sny question shall be raised as to the ingonsistency
of any Canon ... with the Fundamental Declarations or the
ruling ‘rinciples the Primate ... at the written request of
twanty~five members of Cenersl Synod shall refer the question
to the sppellate Tribunal ... whose opinion thereon shall

be finale

The sald Tribunal, by majority, the President, the peputy Fresident,
the Archbishop of Adsleide and the archbishop of Bydney exprasind
the opinion that the sald questlons be enswered as folliows {(the
Bishop of Gippsland, Mr. Justice Jenkya and Mr. Justice Sillard
disaentingls




uestion 1.

ARBWEL e

uestion 2.

ANSwWer ()

N

Are the provisions of the rovisionsl Cenmen (insofar
as they purport to permit the solemnisstion of the
marriege of divorced persons notwithetanding thet

the other party to the present marriage is still
living) inconsistent with the Fundamental Declaraticns
and in particular with clsuse 3 of the Constitution?

The provisions of the rrovisional Cenon (insefsr as
they purpost te permit the soleunisation of the
maxciage of diverved persons sotwithstanding that the
other party to the presest marriage ie still living)
are inconsistent with the rundasental Declerations

aud In perticular with Cleuse Three of the Constitution
because the frovisienal Canon allocws for marriage
atter divorce granted on grounds other thang

{a) porneia, that is, sdultery, or such sexusl
offences as the word pornele connotes;y or

{(b) any other exception which is recognised in
the Wew Tastament.

Ar& the sald provisions of the Frevisiocnal Canon
incensistent with the Ruling Principlies and in
particular with Clause Four of the Constitution?

The provisiens of the ‘roevislensl Canon are inconsistent
with the Ruliny Principles and in particular with
Clause Four of the Constitution bacsuse the rrovisional
Cenon ellows for maxriage after divorce granted on
grounds other than

{a) pornsis, that is, sdultery or such sexual
offences aw the word pornels connotesy ox

(b} aay other suception which je recogniged in
the New Testament,

The undermentioned questions numbered three and
four wers contaimed in a reguest to refer same
to the Appsilate Tribunal addresssed to you by
certain members of the Commlssion on Xerrisge and
Udvorce estebliished by Resolution of the Thirg
General Synod held at sydney aforesaid in the
year 1989 and it being provided by fectien 63 (1)
of the Constitution that 1¢ provision 1s not
otherwise wede under the Constitution for the
reference of such guestions to the Appellate
Tribunal you smay vefer such guestions to thae
Appallate Tribunsl which shall have jurisdiction
and these gquestions were so referzed by you to
the aald Tribunal.

The seld Tribunsl expressed the opinion that guestion numbered three be
angwered ss followss

‘eation 3.

MOBWEE o

Hag the Genersl Synoed of the Church ef Engiend in Australis
power undsr the Constitution of the Church of England

in sustralia to enact legislstion providing for the
marrlage of divorced persoms in Church?

Yes, subject to the Pundamental uUsclarations and Huling
trinciplaa of the Constitution,
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The sald Yribunal, by majority, the vresident, the lLepaty iresident,
the Archbishop of Adelaide and the archbighop of dydney exprasgsad
the opinien that question numbered four be answered as follows

{the Bizhop of Gippsland, Hr. Justice Jankyn and Mr. Justize Slllaxd
digsenting)s

imestion 4. is the Frevisional Cenon conbrary to ths Constitution
of the Church of ingland in Australie?

ARGWET e Bee mnewers to questions L and 2.

SHCTION Fe  IESTION UNMYNSWEREDG

cusgtion S oeg the rrevisional Canen deal with, or s it convegned
with ritual, ceranoniai or discipline of the Church?

Thieg guestion sumbezed 5 in yeur Heference was considered by the ssid
Tribunal in light of Section 59 (1) of the Constitutions. The sald
tection readss

8% (13 in 81l see referemnwss o the sppellate Tribunal
in any matiar invelviag any guestion ©f see ritual,
ceramonial or discipline, the concurrence of &t lesst ftwo
tishops and two laymen shall be necessaty for the see
giving of an oplnion upon a reference

and three Bishops and one laymsn being of epindon thet the rrovisioaal
Canon deals with or is concerned with the digcipline of the Church

of inglend in Austraile and three lsywen being of the contrary
opinilon the ssid Tridunal expresses no opinion on this question

which remainz unanawsred,

1N _ACCORDANGE WITH SALD RULE AVIIZ

{ad 1 have certifled a copy of this report and filed same in the
kegistey of the Primete at Sydnaeye

(B A cartified copy herxeof pust be sant from such Reglsizy to aech
Diocesan Bishop and Filed in his Regletey and te such other
pergson or boedy, corporate or Lfncorxporate as you may diract,

SIY¥ER under sy hand at iydney aforesaid this twenby-£fifth day of
September 1974.

Athol Richardson
The don. Hre Justice Hichsrdson,

Lresident, /Appellste Tribunel.

I hereby certify that the typewriting on this and the two preceding
pages comprises the Report of the President of the Appellate Tribunal
addressed to the Most Reverend the Primate on the 25th day of
September, 1974 and is a true copy of the original Report.
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